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I. Introduction
Worldwide, obesity has become a major cause of preventable death, disease, and disability.1 While the
epidemic of obesity is a significant public health issue
in many developed nations, the United States has
the highest prevalence of obesity among adults and
children internationally.2 The National Health and
Nutrition Examination Survey (NHANES) estimates
that over 60 percent of U.S. adults are overweight or
obese.3 According to the Centers for Disease Control
and Prevention, “overweight” refers to adults whose
body mass index (BMI), a number calculated using
weight and height measurements, is between 25 and
29.9.4 “Obese” refers to adults whose BMI is 30 or
higher. Among American children and adolescents,
approximately 17 percent are overweight.5
Americans are getting heavier; obesity trends in the
United States have increased markedly over the last
two decades. A national goal set in 2000 of reducing childhood and adolescent overweight or obesity
from 11 percent to 5 percent, and adult obesity from
23 percent to 15 percent, by 2010 is now completely
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out of reach.6 A recent survey conducted by researchers at the Johns Hopkins Bloomberg School of Public
Health estimated that by 2015, potentially 41 percent
of American adults will be obese, and 24 percent of
children and adolescents will be overweight or obese.7
As a result, reducing obesity among children and
adults has become a national health goal in the United
States. Achieving this objective, however, is challenging. Public and private sector entities in the U.S. are
working to develop and implement new approaches
to curb obesity. Underlying these approaches is a
host of legal responses at each level of government
(federal, state, tribal, and local) that are designed to
directly or indirectly address obesity and its contributing factors.8 These legal responses include efforts to
change individual behaviors and norms through the
use of incentives to encourage healthy behaviors and
disincentives to avoid unhealthy options. Public and
private partners are collaborating to create communities that support healthy lifestyles, promote physical education or fitness programs in schools and the
workplace, and regulate the types of foods sold in
schools and marketed to kids. Consistent with these
legal strategies, government is also positioned to regulate the types and amount of information about food
products that may help American consumers make
healthier choices.
Public health practitioners and others strongly assert
the need to communicate nutritional information to
consumers about the foods they eat, particularly when
they eat out. Americans are increasingly purchasing
and eating more meals out, with adults and children
consuming about a third of their calories while away
from home.9 These findings are important because
of the following: (1) foods purchased outside of the
home “are generally higher in calories and saturated
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fat and lower in nutrients, such as calcium and fiber,
than home-prepared foods”;10 (2) increased calorie
consumption without commensurate calorie expenditure, such as increased exercise, is directly tied to
weight gain;11 and (3) few restaurants nationally provide customers with point-of-sale information about
the ingredients or calories in the foods they consume
despite evidence that adults want this type of information.12 As a result, when Americans dine out they
typically lack any nutritional data to help them make
healthier choices.
The U.S. Surgeon General, Food and Drug Administration (FDA), and Institute of Medicine have all called
for “increase[d] availability of nutrition information
for foods eaten and prepared away from home.”13 In
response, some states and localities across the United
States have introduced menu labeling bills and regulations that require restaurants (usually chains) to post
information, such as calorie content, for foods offered
on their menus or menu boards. These bills and regulations seek to provide similar nutritional information

allowing acts of Congress or federal agencies to preempt state or local law.14 At the state level, local laws
can be also be preempted by acts of the state legislature or state regulatory agencies.
Preemption can have an important effect on public health law and policy. Sometimes preemption can
help to promote public health objectives by ensuring
uniform application of the law. For example, most
public health advocates would naturally prefer a strong
federal law that supports a public health intervention
instead of a patchwork of weaker or inconsistent state
or local laws.
Often, however, preemption of state or local laws
interferes with public health goals. Many public
health problems are not distributed evenly throughout
the population. Urban areas may face different challenges than more rural ones; newer communities have
unique problems compared with older areas; and more
racially or ethnically diverse jurisdictions often must
confront different challenges than more homogeneous
places. As a result, a state or locality may wish to enact

Some states and localities across the United States
have introduced menu labeling bills and regulations that require restaurants
(usually chains) to post information, such as calorie content, for foods offered
on their menus or menu boards. These bills and regulations seek to provide
similar nutritional information for food served in restaurants as the federal
Nutrition Labeling and Education Act (NLEA) already requires for most
packaged foods. A major legal dilemma concerning state or local menu
labeling laws, however, is whether these laws are effectively preempted by the
NLEA, which does not require calorie or other nutritional information to be
posted for foods served in restaurants.
for food served in restaurants as the federal Nutrition
Labeling and Education Act (NLEA) already requires
for most packaged foods. A major legal dilemma concerning state or local menu labeling laws, however, is
whether these laws are effectively preempted by the
NLEA, which does not require calorie or other nutritional information to be posted for foods served in
restaurants.
Any legislative or regulatory intervention at the
federal, state, or local level — including menu labeling laws — raises the issue of preemption. Preemption refers to the ability of a higher level of government to disallow or prevent certain actions at a lower
level. The Supremacy Clause of the U.S. Constitution
declares federal law to be the supreme law of the land,
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a law or regulation intended to respond to its specific
public health situation.15 But preemption may make
it difficult or impossible to enact a state or local law
that is more restrictive than, or inconsistent with, federal law. This is especially problematic where existing
federal law is relatively weak. For example, the state
of Massachusetts promulgated regulations in 1999
to deter smoking by children. Those regulations forbid, in part, certain kinds of tobacco advertising near
places frequented by young people (e.g., schools and
playgrounds). Despite the acknowledged importance
of deterring youth smoking, the U.S. Supreme Court
ruled that Massachusetts’s regulations, as applied to
cigarettes, were preempted by the weak federal laws
that govern cigarette advertising.16
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In addition to affecting state and local legislative or
regulatory efforts, preemption can also impact lawsuits intended to protect the public’s health.17 Litigation against the makers of dangerous products has led
to their removal or redesign to reduce risks.18 However, courts have ruled that even state lawsuits can be
preempted by federal law. For example, in one recent
decision the Supreme Court determined that lawsuits
against the makers of medical devices that had undergone a relatively rigorous pre-market approval process
under federal law were preempted.19 Similarly, some
early lawsuits against car makers who failed to provide
air bags in their vehicles were deemed preempted by
federal motor vehicle safety standards.20 This determination depends on the specific language of the
applicable federal law; for example, lawsuits against
the makers of a different class of medical devices 21
and against marine engine manufacturers22 have been
allowed to proceed despite claims of preemption.
As the Supreme Court continues to decide new preemption cases, including several in 2008-2009, the
precise parameters of preemption — and its effect on
public health — will continue to evolve. Many industries are currently urging courts, legislatures, and

menu labeling laws should not be preempted by the
NLEA. In addition, we offer guidance for states and
localities that wish to develop and implement menu
labeling laws.

II. Menu Labeling Laws and the Obesity
Epidemic
One approach to combating the obesity epidemic is to
provide restaurant consumers with information about
the nutritional content of menu items.23 Many public
health advocates believe that this type of information
may help people to make more informed choices about
the foods they choose to purchase and eat.24 Restaurants use a variety of approaches to provide nutritional
information to consumers. For example, some choose
to make nutritional information available on the restaurant’s Web site,25 on tray liners, or in brochures.26
These approaches provide some customers with information, but they may not be convenient, relevant, or
appropriate. For example, when nutritional information is provided on a Web site, a potential customer
must have a computer, access to the internet, and the
foresight to research this information before going to
the restaurant. While tray liners are provided with a

A state or locality may wish to enact a law or regulation
intended to respond to its specific public health situation. But preemption
may make it difficult or impossible to enact a state or local law that is
more restrictive than, or inconsistent with, federal law. This is especially
problematic where existing federal law is relatively weak.
regulatory agencies to expand the preemptive power
of federal laws. Obesity prevention advocates need to
understand and appreciate the role and scope of preemption in their work. Menu labeling laws provide
a useful lens through which to examine these issues,
particularly in light of ongoing litigation in New York
City over alleged NLEA preemption of the City’s menu
labeling regulation.
In this article, we examine the role that preemption plays in state and local efforts to enact menu
labeling laws. In Part II, we provide an overview of
menu labeling laws as a response to the obesity epidemic as well as a summary of recent federal, state,
and local approaches to menu labeling. Fundamental legal principles that underlie preemption are discussed in Part III. We then explain in Part IV how
the NLEA raises preemption issues for state and local
menu labeling laws. We conclude in Part V by determining that appropriately written and implemented
774

person’s purchase, any information that they contain
is generally not available until after the consumer has
already ordered his or her meal.27 Brochures may be
available only upon request, out of stock, or difficult
for some consumers to assess.28 None of these options
guarantees that a customer will have access to timely,
simple nutritional information before purchasing his
or her food. Providing this information after the purchase has been made might educate a consumer as to
future purchases, but it likely will not change the food
choices that he or she just made.
Alternatively, restaurants can provide nutritional
information, such as calorie or fat content, on their
menus or menu boards. This practice, known as
“menu labeling,” seeks to provide simple, factual information directly to consumers at their point-of-purchase. Menu boards can take several forms, such as
the large back-lit signs that appear above the cashiers
in many fast food restaurants. In some restaurants,
journal of law, medicine & ethics
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particularly fast food outlets, these signs are used
in lieu of printed menus to inform customers of the
restaurant’s offerings. Menu boards usually contain
pricing information as well as photographs of certain
food items. They can also appear outside of restaurants that offer drive-thru service. In these instances,
the exterior menu board provides a summary of the
restaurant’s offerings and pricing information. When
nutritional information is provided as part of a menu
or menu board, customers can easily learn about an
item’s nutritional content before deciding what to purchase. Menu labeling via menu boards has already
been adopted by some chain restaurants, including
Subway and Starbucks in New York City.29

(D-CT).37 The bills propose amending the Federal
Food, Drug, and Cosmetic Act to require chain restaurants (i.e., restaurants with 20 or more locations doing
business under the same name) to provide information about “calories, grams of saturated fat plus trans
fat, and milligrams of sodium” on their menus in “a
clear and conspicuous manner.”38 Chain restaurants
would also be required to list calorie content of foods
on their menu boards.39 The bills address preemption concerns by stating, “Nothing in this clause precludes a State or political subdivision of a State from
requiring that a restaurant or similar food establishment provide nutrition information in addition to that
required under this clause.”40 If passed, this federal
legislation would serve as a regulatory floor, allowing
states and localities to require that chain restaurants

Many industries are currently urging courts, legislatures, and regulatory
agencies to expand the preemptive power of federal laws. Obesity prevention
advocates need to understand and appreciate the role and scope of preemption
in their work. Menu labeling laws provide a useful lens through which to
examine these issues, particularly in light of ongoing litigation in New York
City over alleged NLEA preemption of the City’s menu labeling regulation.
A. Federal Approaches to Menu Labeling
The federal government does not currently require
restaurants to engage in menu labeling. The NLEA,30
which went into effect in 1994, requires manufacturers
to provide nutritional information on most packaged
foods.31 However, the law explicitly exempts restaurants from having to provide nutritional information
to their customers,32 unless the restaurant makes a
nutritional claim about its food. In these cases, the
restaurant must, to a limited extent, make nutritional information available to its customers about
the food in question.33 For example, if a restaurant’s
menu claims that an item is low in fat, the restaurant
must have information available about the fat content of that item.34 Restaurants face no other national
requirement for providing nutritional information to
their customers. As a result, approximately half of the
largest chain restaurants provide no nutritional information to customers.35
Federal legislators have recently raised the issue of
menu labeling with the introduction of several bills
in the 110th Congress. In March 2008, Tom Harkin
(D-IA) introduced the Menu and Education Labeling (MEAL) Act in the United States Senate.36 A
nearly identical bill was introduced in the House of
Representatives in October 2007 by Rosa DeLauro
a^Zema\Zk^pbgm^k+))1

provide additional nutritional information beyond
what the federal law would require.
In May 2007, Tom Harkin (D-IA) introduced the
Healthy Lifestyles and Prevention (HeLP) America Act in the United States Senate41 and Tom Udall
(D-NM) introduced a similar bill in the House of
Representatives.42 The bills feature numerous provisions that are broadly intended to improve Americans’
health, including sections devoted to menu labeling in
restaurants. These bills include revisions to the Federal Food, Drug, and Cosmetic Act that are identical
to the revisions proposed by the MEAL Act, including
its preemption language. However, neither the HeLP
America Act nor the MEAL Act has received substantial attention in the Senate or the House to date. Similar bills were introduced during the 108th and 109th
Congresses, also with little success.43
B. State and Local Approaches to Menu Labeling
In the absence of federal legislation in this area, many
states and localities have introduced bills and regulations that would require certain types of restaurants
to engage in menu labeling.44 During the 2007-2008
legislative session, at least 21 states and localities introduced menu labeling legislation. Three major metropolitan areas have already passed laws or regulations
775
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in this area.45 The first locality, New York City, enacted
menu labeling regulations in 2007 and 2008 that have
been the subject of recent litigation.46 This litigation
and its ramifications are discussed in detail in Part V.
In March 2008, San Francisco enacted a menu labeling regulation.47 Finally, King County, Washington,
which includes Seattle, has adopted a regulation that
will go into effect on December 1, 2008. This regulation requires chain food establishments with 15 or
more locations to display calorie, carbohydrate, saturated fat, and sodium information on menus. Menu
boards must display calories in sizes and typefaces
“that [are] easily readable”48 and information about
carbohydrates, saturated fat, and sodium must be
available at the point of ordering.49 The regulation
applies only to items that remain on the restaurants’
menus for more than 90 days.
King County’s regulation reflects elements that
appear repeatedly in state and local proposed menu
labeling bills and regulations. Nearly all of the bills
and regulations limit their application to chain restaurants, a status that is determined either by specifying
the number of restaurant locations (e.g., 10 or more)50
or the amount of yearly revenue that the restaurant
makes (e.g., $10 million or greater).51 In addition, vir-

example, a proposed menu labeling bill in Montgomery County, Maryland, would apply to “standard menu
items . . . on the menu for 30 days or more.”55 In addition, some bills and regulations contain language that
would exempt restaurants that provide an approved
alternative arrangement for conveying nutritional
information to customers.56 Finally, the bills and regulations generally specify an enforcement mechanism
for lack of compliance, such as a $500 fine.57

III. Preemption

In the United States governmental system, federalism
divides power between a central authority, the federal
government, and the states. In addition, the principle
of separation of powers requires each branch of government — legislative, executive, and judicial — to
respect defined roles and responsibilities. The legal
doctrine of preemption echoes these constitutional
principles with its respect for the domains of authority
among the levels and branches of government.
Federal preemption refers to the ability of the federal
government to deprive state and local governments of
their ability to legislate or regulate in a particular area.
The federal government’s authority to preempt state
and local laws derives from the Supremacy Clause in
Article VI of the U.S. Constitution,
which declares that federal law is
“the supreme Law of the Land.”58
As long as the federal government is acting within
Thus, as long as the federal government is acting within its enumerits enumerated powers and does not violate any
ated powers and does not violate
provision of the Constitution, federal laws may
any provision of the Constitution,
preempt state and local laws. State governments
federal laws may preempt state and
local laws. State governments also
also have the power to preempt local laws and
have the power to preempt local
regulations.
laws and regulations, as discussed
later in this section.
When one party to a lawsuit
tually all of the bills and regulations specify the nutrialleges that a state or local law is subject to preemption
tional information that must be included on menus
by a federal law, it is the job of the courts to resolve the
and menu boards in the affected restaurants. Most fredispute. If a party challenges the authority of Conquently, the required information for menus includes
gress to enact the allegedly preemptive federal law in
calories, fats, carbohydrates, and sodium content per
the first place, however, this may represent a threshold
serving for each item.52 Many bills and regulations
constitutional question for the court. Next the court
treat menu boards separately, requiring them only to
will proceed with its preemption analysis. To begin
display calorie information, but also mandating that
this analysis, a court will usually first examine the
the restaurant have additional nutritional informatext of the federal statute or regulation in question.
tion available upon request or visible elsewhere in the
In addition, a court will often consider the statute’s
restaurant.53 Like the King County regulation, many
or regulation’s history, to determine Congress’s intent
proposed bills and regulations also specify how promiregarding preemption. Courts are especially sensitive
nently the nutritional information must be displayed
to the intricacies of preemption analyses because there
(e.g., font size).54
has traditionally been a presumption against federal
Some of the proposed bills and regulations specify
preemption. In recognition of the structural constiwhich menu items will be impacted by labeling. For
tutional principle of federalism,59 courts “[have] long
776
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presumed that Congress does not cavalierly pre-empt
state law.”60
This presumption becomes increasingly important
when courts consider a federal preemption claim that
relates to an area in which states have traditionally
legislated. The 10th Amendment of the U.S. Constitution and Supreme Court jurisprudence recognize
that states’ police powers allow them “to enact laws
and promulgate regulations to protect, preserve, and
promote the health, safety, morals, and general welfare of the people.”61 The federal government does not
have police powers,62 but instead must craft its healthrelated legislation pursuant to its enumerated powers
to regulate commerce or to tax and spend. Therefore,
when a preemption claim arises from federal interventions that delve into the domain of traditional state
police powers, courts “start with the assumption that
the historic police powers of the States were not to
be superseded by [a] Federal Act unless that was the
clear and manifest purpose of Congress.”63
Stakeholders at the federal and state or local levels
often have conflicting views about preemption. Federal lawmakers may favor preemption because they
want to establish uniformity across all 50 states for a

A. Types of Federal Preemption
Preemption analyses turn on whether a conflict exists
between laws at different levels of government.66 Federal preemption typically focuses on whether a state or
local law somehow conflicts or interferes with federal
law. Even if there is no direct conflict, state or local
law may be ineffectual because federal law encompasses an entire legal area. Political forces may work
to address and resolve preemption issues. For example, Congress may amend legislation that is viewed to
have unintended preemptive effects. Federal agencies
may clarify the preemptive status of their regulations
through rule-making processes. State and local governments may simply work around preemptive federal laws. Any remaining preemption challenges may
require judicial resolution, which is guided by decisions of the United States Supreme Court, the ultimate
arbiter of preemption disputes. Lower courts must
turn to the Supreme Court’s preemption jurisprudence for guidance in their treatment of preemption
cases. Unfortunately, the Supreme Court’s treatment
of federal preemption cases has been “neither clear
nor consistent,”67 due in part to the complex nature
of issues that demand case-specific inquiries of stat-

The federal government does not have police powers, but instead
must craft its health-related legislation pursuant to its enumerated powers to
regulate commerce or to tax and spend. Therefore, when a preemption claim
arises from federal interventions that delve into the domain of traditional
state police powers, courts “start with the assumption that the historic police
powers of the States were not to be superseded by [a] Federal Act unless that
was the clear and manifest purpose of Congress.”
particular issue. This has occurred in areas like the
safe design of bicycle helmets, in which the federal
government established strict safety standards that all
states are required follow.64 State and local actors may
agree with federal preemption when a federal legislative or regulatory approach is particularly helpful to
resolve existing issues nationally, as well as within their
state or locality. Conversely, state and local officials, as
well as advocacy groups, may seek to avoid preemption when it denies them the opportunity to tailor
local laws to meet local problems.65 State legislators
may feel that they, rather than the federal government,
have a better sense of their constituents’ needs. For
this reason, the federal government will sometimes
explicitly avoid preempting state laws despite its ability to do so.
a^Zema\Zk^pbgm^k+))1

utes to understand Congressional intent. Nevertheless, several themes run through the Supreme Court’s
treatment of preemption cases, which help establish a
framework for understanding the ways in which laws
can be preempted.
1. express preemption
When drafting federal legislation, Congress can
choose to include statutory language that expressly
restricts the ability of states and localities to legislate in a particular area. As a result, certain federal
laws contain language expressly preempting state or
local laws.68 In the most extreme cases, a federal law
can “remove[] any discretion of the states to act in a
given area of regulation, replacing it with federal decisions and a federal mechanism for regulation.”69 This
777
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type of complete preemption occurs in very limited
contexts, such as the issuance of patents or matters
of foreign policy, where the “Constitution has given
a particular function exclusively to federal control.”70
Most express preemption clauses are not this extreme.
For example, some federal statutes will explicitly forbid state or local laws that are “‘inconsistent’ with the
federal statutory policy or its various program provisions.”71 In this scenario, the states can still legislate
in a particular area, but the states’ laws must remain
consistent with the federal legislation.
When Congress incorporates express preemption
language in a statute, its intent to preempt state and
local laws is clear. A court, however, must still determine if Congress has the power to enact the statute and
assess the extent of Congress’s intent to preempt.72 If,
for example, a federal statute expressly preempts state

a. Field Preemption

In field preemption cases, a court must determine
whether Congress expressed an intent to occupy a particular field or subject area to the exclusion of state or
local laws.74 If so, then any state or local law in that
field would inherently conflict with federal laws and
regulations. When making a field preemption inquiry,
a court will consider the federal statute as well as the
body of federal laws and regulations in a particular
area, to gauge Congress’s intent to wholly occupy the
field. As the Supreme Court has explained, in some
cases “the scheme of federal regulation may be so pervasive as to make reasonable the inference that Congress left no room for the States to supplement it.”75 In
such cases, a court will find that the federal law preempts the state or local law in question. For example,
the Supreme Court recently determined that Congress

When Congress incorporates express preemption
language in a statute, its intent to preempt state and local laws is clear. A
court, however, must still determine if Congress has the power to enact the
statute and assess the extent of Congress’s intent to preempt.
and local laws that are inconsistent with the federal
statute, a court will have to examine the federal law to
determine (1) what constitutes an inconsistency, and
(2) whether the state or local law in question is actually inconsistent.
Some federal statutes include language that indicates Congress’s intent not to preempt certain aspects
of state and local law. This anti-preemption language,
also known as a savings clause, suggests Congress’s
specific intent to permit some kinds of state law or
local law. A savings clause might say, “Nothing in this
Act shall . . . be construed as impairing or in any way
affecting any right or jurisdiction of the States with
respect to [the issue.]”73 The presence of a savings
clause can allow states to develop stricter standards
than those imposed by the federal government.

set federal standards for certain classes of medical
devices to the exclusion of any state or local laws in
this area.76
While field preemption inquiries are clearly case
specific, Erwin Chemerinsky identifies additional
criteria, based on case law, that are crucial to a field
preemption analysis: (1) is the area in question one in
which the federal government traditionally has played
a unique role? (2) has Congress expressed an intent
in the text of the law or in the legislative history that
federal law should be exclusive in the area? (3) would
allowing state and local regulations in the area actually or potentially interfere with comprehensive federal regulatory efforts? and (4) is there an important
traditional state or local interest served by the law?77
b. Conflict Preemption

+'bfieb^]ik^^fimbhg
Even when Congress does not expressly preempt state
or local law, courts may still conclude that such laws
are impliedly preempted by federal law. In these
instances, a court must determine if Congress has the
power to enact the statute and, if so, the court must
then infer whether the federal statute preempts state
and local law. Implied preemption claims are classified
as either “field preemption” or “conflict preemption.”
778

The other category of implied preemption is called
conflict preemption. Conflict preemption can arise in
two contexts. First, a state or local law will be preempted if a court finds that “federal law and state
law are mutually exclusive, so that a person could not
simultaneously comply with both.”78 In this situation,
a court must first ask what is prescribed by the federal
law and the state or local law. Next, the court must
determine what portions of the state or local law con-
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flict with the federal law.79 Those sections of the state
or local law that make it impossible to comply with the
federal law are preempted.
The second type of conflict preemption occurs when
a court finds that a state or local law impedes a goal
associated with a federal law. In this situation, the
state or local law does not directly conflict with federal
law. Instead, the state or local law conflicts with the
federal objective. This type of analysis is particularly
difficult because a court must characterize the federal
objective and also determine if the state or local law
obstructs it.80 These cases, known as obstacle preemption cases, are often among the most challenging
to resolve.81 While a court will look to the text and
legislative history of a federal law, a determination of
preemption in this context is extremely case specific:
“If a court wants to avoid preemption, it can narrowly
construe the federal objective and interpret the state

Because each state has a unique relationship with
its localities, preemption of local ordinances by state
laws and regulations is subject to state-by-state variation. Some broad principles apply, however, to the
preemption of local laws by state laws and regulations.
Preemption analyses of local laws via state government depend on the breadth of authority provided to
localities via these rules. Most localities were originally granted power by states through Dillon’s rule,85
which holds that “all local powers [can] be traced
back to a specific delegation [of power by the state.]”86
Under Dillon’s rule, local governments have only those
powers that are expressly granted by the state. Dillon’s
rule provides that if there is reasonable doubt that the
state has conferred a certain power upon a locality,
the issue will be resolved against the locality. Courts
will presume the locality does not have the power in
question.87

As the restaurant industry and other interest groups
encourage states to preempt local menu labeling laws and regulations,
advocates should understand whether their state grants localities broad home
rule powers, as this may impact a locality’s ability to avoid preemption of its
menu labeling laws or regulations.
goal as different from or consistent with the federal
purpose. But if a court wants to find preemption, it can
broadly view the federal purpose and preempt a vast
array of state laws.”82 For example, in Geier v. American Honda Motor Co., the Supreme Court concluded
that a state lawsuit alleging that a car should have
been equipped with airbags was preempted because it
conflicted with a federal law that, at the time, sought
to phase in, rather than require, the installation of
airbags.83
B. Additional Preemption Issues for Localities
At the local level, ordinances or other laws may be
subject to preemption by both the federal and state
governments.84 While federal preemption is a consequence of federalism, state preemption of local
ordinances arises under a different construct. Unlike
federal and state governments, which enjoy sovereign
status, localities are not sovereign entities. Rather, a
locality enjoys power because the state government,
through the state’s constitution or a piece of state-level
legislation, grants authority to the locality. Accordingly, localities derive their existence from the state,
must adhere to state laws, and have limited ability to
regulate independently from the state.
a^Zema\Zk^pbgm^k+))1

During the last century, many states have abandoned Dillon’s rule and amended their constitutions
to grant local governments the ability to act more
autonomously on matters of purely local concern
through what is known as “home rule.”88 Home rule,
which allows localities to take legislative or other
action for issues of local concern without relying upon
a specific grant of authority from the state, effectively
grants local governments the ability to control purely
local matters.89
Since home rule gives localities considerable discretion in creating local policy, it may serve as a barrier
to state preemption of local ordinances,90 subject to
the terms of a state’s grant of home rule. Typically a
state will specify that ordinances enacted by localities cannot conflict with the state’s own laws.91 On
the other hand, the state may use more expansive
language in its grant of home rule, which would give
the locality greater protection from having its ordinances preempted by state law. For example, the Illinois constitution provides a broad grant of home rule:
“[Localities] may exercise any power and perform any
function pertaining to [their] government and affairs
including, but not limited to, the power to regulate for
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the protection of the public health, safety, morals and
welfare; to license; to tax; and to incur debt.”92
As the restaurant industry and other interest groups
encourage states to preempt local menu labeling laws
and regulations, advocates should understand whether
their state grants localities broad home rule powers, as
this may impact a locality’s ability to avoid preemption
of its menu labeling laws or regulations.
C. State Efforts to Preempt Local Menu Labeling
Efforts
Some states have introduced bills and regulations that
would restrict the ability of localities within the state
to enact and implement menu labeling laws and regulations. For example, in 2008 the Washington State
Legislature considered a bill, supported by the Washington Restaurant Association,93 that would preempt

taking any action regarding menu labeling in restaurants.98 This bill, which also has restaurant industry
support,99 will become law if it is signed by Georgia’s
governor.

IV. The NLEA, Menu Labeling, and
Preemption
In November 1990, President George H. W. Bush
signed the NLEA into law.100 Congress developed and
passed the NLEA “to clarify and to strengthen the
[FDA’s] legal authority to require nutrition labeling
on foods, and to establish the circumstances under
which claims may be made about nutrients in foods.”101
The NLEA and its accompanying regulations, promulgated by the FDA, dramatically changed how consumers receive information about the foods that they
purchase and consume.102

States and localities are preempted by the NLEA
from enacting laws that regulate restaurants’ voluntary claims about the
nutritional content of the food they serve. This does not mean that subnational governments cannot regulate restaurants regarding claims about
their food; they can pass laws regulating restaurants’ nutritional claims about
food as long as those laws are identical to the requirements of the NLEA.
States and localities may choose to do this because it would give them the
power to enforce the NLEA at the state or local level.
local menu labeling ordinances.94 This is significant
because the current version of the Washington menu
labeling bill would effectively preempt the menu
labeling ordinance that was adopted in 2008 by King
County, a locality in Washington. In light of this, representatives from King County and from the Washington Restaurant Association negotiated an agreement
in which King County amended portions of its ordinance and the Washington Restaurant Association
agreed to drop its support of the state-level bill. In
addition, as part of this agreement, the Washington
Restaurant Association agreed that it would not join
any lawsuit against King County related to its menu
labeling ordinance.95
Several other state legislatures have passed bills that
would preempt localities’ ability to implement menu
labeling laws and regulations. Earlier this year, Ohio’s
governor signed an industry-supported96 bill into law
that preempts any local efforts to enact laws or regulations related to menu labeling in restaurants.97 Furthermore, in March 2008 the Georgia General Assembly passed a bill that would preempt localities from
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The NLEA added two significant sections to the
Federal Food, Drug, and Cosmetic Act, with the
first section addressing nutritional labeling requirements.103 This section established the standards for
the nutrition facts panel found on most packaged
foods. Specifically, the NLEA requires the nutrition
facts panel to indicate serving size and servings per
container as well as to provide information about particular nutrients, vitamins, minerals, and calories per
serving.104 The NLEA makes clear that the mandatory
nutritional labeling requirements in this section do
not apply to food served in restaurants.105 States and
localities can establish “requirement[s] for nutrition
labeling of food . . . which is served in restaurants.”106
The NLEA’s second section applies when restaurants or other entities covered by the law, including
manufacturers,107 voluntarily make a “claim” about a
food’s nutritional content.108 Claims about food are
regulated differently than nutritional facts. Claims,
which may offer nutritional information about the
food, tend to characterize the food. Instead of simply
listing the food’s nutritional content as a label would,
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these phrases make a claim or assertion about the
food’s nutritional content. For example, while a nutritional label would simply list a food’s sodium content
(e.g., sodium, 280 mg per serving), a “claim” would tell
the consumer that the food is “low in sodium.” Other
examples of claims include phrases like “low in fat” or
“high in oat bran.”109
Whenever claims are made, the NLEA requires restaurants to comply with FDA regulations.110 These
regulations explain what terms can be used to make
claims about food (e.g., “healthy,” “high in,” “low in”)
and also what scientific standards must be met to
support any claims that are made. Therefore, while
a restaurant is not required to make claims about the
nutritional content of its food (e.g., “healthy, contains
3 grams of fat”), if it voluntarily chooses to do so, on a
poster, menu, menu board, tray liner or elsewhere in
the restaurant,111 then it must comply with the FDA’s
regulations.112 In addition, if a restaurant chooses

ing requirements.116 In fact, shortly before the NLEA
was passed by the Senate, Senator Howard Metzenbaum (D-OH) addressed this aspect of preemption
under the NLEA: “Because food sold in restaurants is
exempt from the nutrition labeling requirements [of
the NLEA], the [NLEA] does not preempt any State
nutrition labeling requirements for restaurants.”117
The NLEA’s second express preemption provision
concerns the treatment of state and local laws that
regulate restaurants’ voluntary “claims” about a food’s
nutritional content. According to this section, no state
or locality “may directly or indirectly establish under
any authority . . . any requirement respecting any claim
. . . made in the label or labeling of food that is not identical to the requirement of [the NLEA].”118 Pursuant
to this provision, states and localities are preempted
by the NLEA from enacting laws that regulate restaurants’ voluntary claims about the nutritional content
of the food they serve. This does not mean that sub-

Even if a specific state or local menu labeling law were preempted by the
NLEA, the law may still be implemented, if the FDA permits. The NLEA
allows states and localities to petition the FDA and ask for permission to avoid
preemption of a law that would otherwise be subject to NLEA preemption.
to make a claim about the nutritional content of its
food, then the restaurant must provide a customer,
upon request, with information that substantiates the
claim.113
A. NLEA Preemption Issues Concerning State and
Local Menu Labeling Laws
The NLEA’s preemptive effects are explicitly written in the statute: “[The Act] shall not be construed
to preempt any provision of State law, unless such
provision is expressly preempted [by the NLEA].”114
This limits the NLEA’s preemptive effects to those
that are expressly stated in the statute and eliminates
the opportunity for state or local laws to be impliedly
preempted.
The NLEA contains two express preemption provisions. The first, which concerns nutritional labeling
requirements, states that no state or locality “may
directly or indirectly establish under any authority . . .
any requirement for nutrition labeling of food that is
not identical to [those specified by the NLEA].”115 This
preemption provision does not apply, as explained
in the NLEA, to nutritional labeling laws that states
and localities establish for restaurants, since restaurants are exempt from the NLEA’s nutritional label-
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national governments cannot regulate restaurants
regarding claims about their food; they can pass laws
regulating restaurants’ nutritional claims about food
as long as those laws are identical to the requirements
of the NLEA. States and localities may choose to do
this because it would give them the power to enforce
the NLEA at the state or local level.119
There is one exception to this second preemption
provision. According to the NLEA, states and localities can, in certain limited circumstances, enact laws
that regulate restaurants’ ability to make claims about
a food’s level of cholesterol, saturated fat, and dietary
fiber as well as about nutrients that the FDA may
find to be “associated with [an] increased disease or
health-related condition risk.”120
B. The NLEA Allows States and Localities to Petition
the FDA
Even if a specific state or local menu labeling law were
preempted by the NLEA, the law may still be implemented, if the FDA permits. The NLEA allows states
and localities to petition the FDA and ask for permission to avoid preemption of a law that would otherwise be subject to NLEA preemption.121 To qualify,
the state or locality must demonstrate that its law or
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IND EPEND ENT

regulation (1) will not violate any other federal law;
(2) will not burden interstate commerce; and (3) will
address a particular need for information that is not
met by the NLEA’s requirements.122 The FDA has promulgated regulations that detail the information that
states or localities must include in their petition.123 For
many states and localities that would like to request
an exemption from NLEA preemption, responding to
the law’s petition requirements could be a straightforward process: (1) state and local menu labeling laws
will likely not violate any other federal laws; (2) while
issues involving a burden on interstate commerce can
be complex, state and local menu labeling laws are
unlikely to raise concerns in this area because they
likely do not substantially interfere with interstate

(NYSRA II),129 a federal district court found that New
York City’s revised regulation was not preempted by
the NLEA. Because these cases are the first to directly
address this issue, it is important to understand the
reasoning behind both decisions, as this will likely
influence other courts’ interpretations of the NLEA.
A. New York State Restaurant Association v. New
York City Board of Health I
In December 2006, the New York City Department
of Health and Mental Hygiene adopted Regulation
81.50, which applied only to restaurants that had
already voluntarily made public the calorie content
of their food. These restaurants generally made this
information available to the public in places other

In our view, and as made clear by NYSRA I and II,
the NLEA should not be read to preempt all state and local attempts to require
restaurants to provide calorie or other information on menus or menu boards.
While state and local laws regarding “claims” made by restaurants about a
food’s nutritional content are subject to NLEA preemption, the Act does not
preempt state and local laws regarding nutritional labeling requirements
for restaurants. Taken together, NYSRA I and II provide the beginning of a
framework for interpreting the NLEA.
commerce;124 and (3) states and localities can argue
that the NLEA does not require menu labeling for
restaurants,125 and advocates believe that this type of
information will be beneficial to consumers seeking to
make healthy choices.126

V. Litigation Involving the NLEA and
Preemption of State and Local Menu
Labeling Laws
To date, only one series of cases has directly addressed
the extent to which the NLEA preempts state or local
menu labeling initiatives. In New York State Restaurant Association v. New York City Board of Health I
(NYSRA I),127 a federal district court determined in
September 2007 that, while New York City “has the
power to mandate nutritional labeling by restaurants,”128 the city’s regulatory attempt to require menu
labeling for restaurants that volunteer calorie information about their food was preempted by the NLEA. In
response to this decision, New York City redrafted its
menu labeling regulation to instead apply to all chain
restaurants. In April 2008, in New York State Restaurant Association v. New York City Board of Health II
782

than their menus (e.g., the internet, tray liners, pamphlets). The regulation required these restaurants to
“post on menu boards and menus the calorie content
values . . . for each menu item next to the listing of
each such item . . . in a size and typeface at least as
large as the name of the menu item or price, whichever is larger.”130 Restaurants were permitted to communicate the required information using alternative
displays, pending the Department’s approval. Among
its reasons for developing the regulation, the Department explained that “calories are the single most
important piece of nutritional information related to
weight gain . . . . Americans receive an estimated onethird of their caloric intake away from home.”131 New
York City’s regulation was challenged by the New York
State Restaurant Association (NYSRA) on grounds of
First Amendment violations and preemption.
Before beginning its analysis, the federal district
court recognized that the NLEA does not allow for
implied preemption of state or local law, leaving only
express preemption as a possibility. Given the NLEA’s
treatment of restaurants and preemption, the court
first had to determine whether Regulation 81.50 con-
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cerned labeling for factual statements about the nutritional content of food (e.g., sodium, 280 mg per serving), or “claims” about the nutritional content of food
(e.g., high in oat bran). As discussed above, the NLEA
allows states and localities to implement mandatory
nutritional labeling laws for food served in restaurants but does not permit regulation of claims made
by restaurants about the nutritional content of their
food (other than those that are identical to the NLEA
itself ).
To determine whether Regulation 81.50 was an
attempt to regulate labeling or claims, the court considered the FDA’s regulations, which were promulgated to aid in the interpretation and implementation
of the NLEA. According to these regulations, a “simple numerical statement” about nutritional content
may be a claim about a food, rather than a label pro-

81.50 are not identical to the NLEA and are, therefore,
preempted.
The court explained that its finding of preemption was predicated on the fact that Regulation 81.50
only applied to restaurants that were already making
voluntary disclosures about nutritional information.
The voluntary aspect of Regulation 81.50 caused it to
fall into the realm of regulating “claims” rather than
“required disclosures.” The court suggested that when
restaurants voluntarily offer nutritional information
about their food, they are making “claims” about their
food. By singling out restaurants that were already
voluntarily making their food’s nutritional information public, Regulation 81.50 was regulating “claims.”
Given this reasoning, the court noted that other types
of regulations that “simply require restaurants to provide nutrition information . . . are not preempted.”136

If all state and local nutritional labeling laws involve “claims”
and are subject to NLEA preemption, then there would be no purpose in
Congress allowing states and localities to establish “requirement[s] for
nutrition labeling of food . . . which is served in restaurants” without the threat
of federal preemption via the NLEA. As NYSRA II made clear, courts should
not interpret the NLEA in a way that renders one of its provisions obsolete.
viding factual information.132 For example, the FDA’s
regulations state that the phrase “contains 2 grams of
fiber” characterizes, or makes a claim about, the food
in question.133 As the court explained, “In the context
of a voluntary statement made to its customers, the
food purveyor is making an affirmative assertion as to
the nutrient content of its product.”134 Therefore, some
statements by restaurants about nutritional content,
such as the disclosures mandated by Regulation 81.50
for certain restaurants, could be classified as “claims”
under the NLEA.
The NLEA preempts localities like New York City
from regulating “nutrient content claims, including
claims made by restaurants,”135 when such regulations
are not identical to NLEA requirements. The FDA’s
regulations specify a variety of forms, including posters, brochures, and leaflets, that restaurants can use
to publish nutritional information to substantiate a
claim made about a food’s content. In contrast, Regulation 81.50 specifies that restaurants already making
nutritional information available must post calorie
content on their menus or menu boards. As a result,
the court found that the requirements of Regulation
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The court explained that “New York City [remains]
free to enact mandatory disclosure requirements [for
the nutritional content of restaurant food]”137 as long as
the regulation does not have a voluntary component.
B. New York State Restaurant Association v. New
York City Board of Health II
Rather than appeal the NYSRA I decision, the New
York City Department of Health and Mental Hygiene
revised Regulation 81.50 to require all New York City
restaurants with 15 or more locations nationally to
display calorie content on menus and menu boards.138
This regulation was re-written to comply with the
court’s reasoning in NYSRA I, but the NYSRA challenged the revised regulation on preemption and First
Amendment grounds.139
Specifically, in NYSRA II, the NYSRA argued that,
in direct contrast to the NYSRA I ruling, even laws
and regulations that require all restaurants of a certain class to disclose nutritional content information
are subject to NLEA preemption. According to the
NYSRA, any disclosure of calorie information can
be classified as “a nutrient content claim,”140 rather
than the provision of factual nutritional information.
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Therefore, any law or regulation, including revised
Regulation 81.50, that requires the disclosure of calorie information by restaurants — whether mandatory
or voluntary — involves a “claim,” and is subject to
preemption by the NLEA.141
In NYSRA II, the federal district court began its
analysis by revisiting the NLEA’s treatment of restaurants and nutritional labeling of food. The court reiterated that the NLEA preempts state and local attempts
to regulate “claims” that restaurants make about their
foods. On the other hand, as the court explained, the
NLEA permits states and localities to require restaurants to disclose factual nutritional information about
their food.
After clarifying this distinction, the court explained
that revised Regulation 81.50 is not preempted,
because it “is not triggered by a restaurant’s prior
voluntary disclosure of nutritional information.”142
Revised Regulation 81.50 requires all restaurants of
a certain class to make public nutritional information

lation was “wholly mandatory” in its nutritional labeling requirements, the regulation was not preempted
by the NLEA.145
The NYRSA has already appealed this verdict, and a
federal appellate court is likely to hear the appeal and
issue a decision in the coming months.
C. Recent Litigation Provides Important Insights
about the NLEA, Menu Labeling, and Preemption
In our view, and as made clear by NYSRA I and II,
the NLEA should not be read to preempt all state and
local attempts to require restaurants to provide calorie or other information on menus or menu boards.
While state and local laws regarding “claims” made
by restaurants about a food’s nutritional content are
subject to NLEA preemption,146 the Act does not preempt state and local laws regarding nutritional labeling requirements for restaurants.147 Taken together,
NYSRA I and II provide the beginning of a framework
for interpreting the NLEA.

State and local menu labeling laws provide a potentially
important legal tool to address the obesity epidemic in the United States.
As with many other efforts to require an industry to alter its conduct in
ways that might benefit the public’s health, these laws have been subject to a
number of legal challenges, including preemption. But if properly written and
implemented, state and local menu labeling laws should not be preempted by
the federal Nutrition Labeling and Education Act.
about their food, regardless of whether the restaurants
have already voluntarily done this. According to the
court, revised Regulation 81.50 is not preempted by
the NLEA because this type of “mandatory disclosure
is not a claim.”143
The court found that the NYSRA’s argument
“ignore[d] the mandatory/voluntary architecture
of [the NLEA] . . . as well as the obvious intent of
Congress in drafting [the NLEA], which explicitly
preserves state authority to impose nutrition labeling requirements on restaurants.”144 The court additionally rejected the NYSRA’s reasoning because the
NYSRA had suggested that neither the federal government nor states and localities had the ability to
require restaurants to disclose nutritional information. By arguing for this “regulatory vacuum,” the
NYSRA had, according to the court, failed to offer a
sound interpretation of the NLEA. Instead, the court
chose to uphold the reasoning behind NYSRA I, and
concluded that, because New York City’s revised regu784

Courts can pursue two paths to find that the NLEA
does not preempt state and local attempts to impose
nutritional labeling requirements on restaurants.
First, as the NYSRA I and II courts reasoned, the
NLEA distinguishes state and local efforts that regulate restaurants’ voluntary “claims” about their food
from state and local efforts that regulate restaurants’
mandatory disclosure of factual nutritional information. While the former type of regulation is preempted
by the NLEA, the latter is not.148 In other words, states
and localities cannot regulate restaurants’ voluntary
statements, or “claims,” about the foods that they serve.
States and localities can, however, require restaurants
to disclose factual nutritional information about their
food. Therefore, regulations like New York City’s
revised Regulation 81.50, which contain no voluntary
component and require all restaurants of a certain
class to disclose factual nutritional information about
their food, should not be preempted by the NLEA.
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The second path concerns the NLEA’s distinction
between “claims” that describe or characterize food
(e.g., low in fat), and nutritional facts (e.g., 80 mg
sodium), which provide information about a food’s
nutritional content without making any descriptive
claim about the food. The NLEA does not allow states
and localities to regulate “claims” that restaurants
make to describe or characterize their food. However,
the NLEA allows states and localities to require restaurants to disclose nutritional information, or facts,
about the content of their food.149 The FDA’s regulations concerning what constitutes a “claim” and what
constitutes factual information are vague and, at
times, confusing. The NYSRA I court acknowledged
this, and explained that the FDA regulations suggest
that, in some circumstances, statements like “contains
100 calories” could be interpreted as descriptive claims
rather than factual information.150
Although neither the NYSRA I nor NYSRA II decision provides clear guidance about what constitutes a
descriptive claim and what constitutes factual information, NYSRA II offers some assistance in interpreting this aspect of the NLEA. In NYSRA II, the NYSRA
argued that the FDA’s regulations are written in a way
that makes it impossible to view the listing of calorie
and additional nutritional information in restaurants
as anything other than a “claim” under the NLEA. As

any attempt to do so constitutes an attempt to regulate “claims” made by restaurants. As the NYSRA II
decision suggests, this interpretation of the NLEA is
illogical and inconsistent with the expressed purposes
of the NLEA.
Interpreting the NLEA in a way that subjects all
state and local menu labeling laws to federal preemption violates one of the key judicial canons of statutory
interpretation. All U.S. courts adhere to the principle
that “every part of a statute must be construed in connection with the whole, so as to make all the parts harmonize, if possible, and give meaning to each.”153 When
interpreting a statute, a court cannot selectively determine that some parts of the statute will be enforced
and other parts will have no effect under the law. Yet,
with its interpretation of the NLEA, the NYSRA asked
the NYSRA II court to do exactly this.
If, as the NYSRA urged in NYSRA II, state and local
menu labeling laws are subject to federal preemption because they necessarily concern “claims” about
nutritional content, then how does one account for
the section of the NLEA that exempts state and local
nutritional labeling laws for restaurants from federal
preemption? If all state and local nutritional labeling
laws involve “claims” and are subject to NLEA preemption, then there would be no purpose in Congress allowing states and localities to establish “requirement[s]

Armed with a better understanding of the preemption issue, public health
professionals and others can more effectively advocate for menu labeling laws,
defend those laws against legal challenges, and ultimately provide consumers
with information needed to make healthier nutritional choices.
part of its reasoning, the NYSRA argued that FDA regulations state that nutritional information that appears
anywhere other than a label, as required by the NLEA
and its regulations is, by default, a “claim.”151 This reading, however, does not account for the NLEA’s deliberate failure to set nutritional labeling requirements
for restaurants. Essentially, the NYSRA argued, inter
alia, that because restaurants are not subject to nutritional labeling requirements under the NLEA, any
nutritional information that they offer must therefore
be a “claim.” This type of circular reasoning is flawed
because Congress, in the NLEA, chose to allow states
and localities to implement laws that would require
restaurants to provide nutritional information without the threat of federal preemption.152 However, in
NYSRA II, the NYSRA argued that state and local
governments cannot regulate in this manner because
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for nutrition labeling of food . . . which is served in restaurants”154 without the threat of federal preemption
via the NLEA. As NYSRA II made clear, courts should
not interpret the NLEA in a way that renders one of
its provisions obsolete.155 Consistent with separation
of powers principles, courts must give meaning to this
provision of the NLEA by recognizing that some state
and local menu labeling laws, such as New York City’s
revised Regulation 81.50, involve nutritional labeling
requirements for restaurants and do not regulate restaurants’ descriptive claims. Therefore, state and local
efforts like New York City’s revised Regulation 81.50
are not subject to preemption by the NLEA.
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D. Additional Issues for State and Local Advocates to
Consider
While this article has focused on preemption, there
are other issues that state and local policymakers
and advocates should recognize when they consider
action in the area of menu labeling. Although an indepth discussion of these issues is beyond the scope
of this article, states and localities should be aware of
these other potential constitutional challenges when
designing menu labeling interventions. First, restaurants may argue that menu labeling laws violate the
First Amendment by compelling them to engage in a
certain form of speech.156 Restaurants may claim that
menu labeling laws force them to use valuable restaurant space (i.e., menus and menu boards) to communicate nutritional information to customers in breach
of the freedom of expression that underlies commercial speech protections. Moreover, restaurants might
allege that the laws compel them to post certain nutritional information regardless of what proprietors
believe is appropriate.
Restaurants might also challenge menu labeling laws under the Due Process or Equal Protection
clauses of the 14th Amendment.157 Restaurants might
assert an equal protection challenge by claiming that
menu labeling laws inappropriately single out a particular type of restaurant or business. In addition, restaurants could claim that menu labeling laws violate
their due process rights by arguing, inter alia, that the
laws are vague or unfairly applied. Finally, although
it is unlikely to arise in a menu labeling context, those
opposed to state or local menu labeling laws might
argue that these laws unconstitutionally interfere with
Congress’s role in regulating interstate commerce. On
balance, we believe these types of claims are unlikely
to be successful.

VI. Conclusion
State and local menu labeling laws provide a potentially important legal tool to address the obesity epidemic in the United States. As with many other efforts
to require an industry to alter its conduct in ways that
might benefit the public’s health, these laws have
been subject to a number of legal challenges, including preemption. But if properly written and implemented, state and local menu labeling laws should
not be preempted by the federal Nutrition Labeling
and Education Act. In fact, Congress specifically
intended that states and localities be allowed to establish “requirement[s] for nutrition labeling of food . . .
which is served in restaurants.”158 The recent decision
by the district court in NYSRA II bolsters this conclusion. The Second Circuit Court of Appeals recently
declined to stay that decision pending an appeal. The
786

ongoing experience in New York City now provides an
exciting, large-scale laboratory for the design, implementation, and enforcement of menu labeling laws.
As more cities and states consider introducing
menu labeling laws, those jurisdictions can benefit
from the lessons learned by New York City and other
places. Model legislation developed by public interest
groups can also assist in the development of effective
new laws.159 Menu labeling advocates should continue
to be wary of ongoing industry efforts to impose preemption of local laws in state legislatures. Armed with
a better understanding of the preemption issue, public
health professionals and others can more effectively
advocate for menu labeling laws, defend those laws
against legal challenges, and ultimately provide consumers with information needed to make healthier
nutritional choices.
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